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FI NAL ORDER
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STATEMENT OF THE | SSUE

Whet her Florida Admi nistrative Code Rule 1S-2.009(8)

constitutes an invalid exercise of delegated |egislative



authority, as defined in Section 120.52(8), Florida Statutes
(2007) .1

PRELI M NARY STATEMENT

This proceeding was initiated on Decenber 12, 2007, when
FairDistrictsFlorida.org ("FDF"), filed with the Division of
Adm nistrative Hearings a Petition to Determine Invalidity of
Exi sting Rule, in which it challenged Florida Adm nistrative
Code Rule 1S-2.009(8) as an invalid exercise of del egated
| egi sl ative authority as defined in Section 120.52(8), Florida
Statutes. The matter was assigned to the undersigned
Adm ni strative Law Judge on Decenber 12, 2008. On Decenber 17,
2007, FDF filed an Amended Petition to Determ ne Invalidity of
Exi sting Rule, to which it attached several exhibits. Florida
Adm ni strative Code Rule 1S-2.009(8) was enacted by Depart nent
of State, Division of Elections ("Departnment”), and FDF
chal |l enges Florida Administrative Code Rule 1S 2.009(8) on the
specific grounds that the Departnent "has exceeded its grant of
rul emaki ng authority” in violation of Section 120.52(8)(b),
Florida Statutes; that the "rule enlarges, nodifies, or
contravenes the specific provisions of the |aw inplenented” in
vi ol ation of Section 120.52(8)(c), Florida Statutes; and that
the rule is "arbitrary or capricious" in violation of Section

120.52(8)(c), Florida Statutes.?



The final hearing was held on January 15, 2008, pursuant to
t he request of FDF, w thout objection fromthe Departnent, which
constituted a waiver of the requirenent in Section 120.56(1)(c),
Florida Statutes, that the final hearing in a challenge to an
existing rule be held within 30 days of the date on which the
matter is assigned to an admnistrative |aw judge. On
January 10, 2008, the parties filed a Pre-Hearing Stipulation to
whi ch they appended a Stipulation of Facts that contains
numerous facts on which the parties agree. At the final
hearing, the parties presented oral argument and offered Joint
Exhibits 1 through 23, which were received into evidence.
Nei ther party presented the testinony of w tnesses.

FI NDI NGS OF FACT

Based on the Stipulation of Facts and on the joint exhibits
received into evidence at the final hearing and on the entire
record of this proceeding, the follow ng findings of fact are
made:

The Parties

1. FDFis a political conmttee registered pursuant to
Section 106.03, Florida Statutes, to advocate a change in the
way Florida draws | egislative and congressional district |ines.
FDF i s engaged in devel oping and inplenenting initiative

petitions to place constitutional anendnents on the ballot to



provi de standards by which state | egislative and federal
congressional district boundaries are drawn.

2. The Division of Elections is a division wthin the
Departnment of State, the head of which is the Secretary of
State. 8§ 20.10, Fla. Stat.

The challenged rule, relevant statutes, and rule and | egislative

hi story
3. Florida Admnistrative Code Rule 1S 2.009(8), which is

the subject of this rule challenge, provides: “Bundling: No
initiative petition formcirculated for signature may be bundl ed
with or attached to any other petition.”

4. The rule was adopted on March 16, 2006, as part of a
nunber of anmendnents to Florida Adm nistrative Code Rul es 1S-
2.0011, 1S-2.009, and 1S 2.0091. Fla. Adm n. Wekly, Vol. 32,
No. 10, Mar. 10, 2006, p. 1131.

5. According to the Notice of Proposed Rul e published
Novenber 23, 2005, "the proposed anendnents refl ect changes in
practice and procedure and inplenent changes made during the
2005 Legislative Session in Chapter 2005-278, Laws of Florida,
that pertain to the procedures governing subm ssion and approval
of initiative petitions and ball ot position assignnments for
constitutional anendnents” and "update the rule to reflect
current practices, procedures, and | egislative changes relating

to the procedures governing the subm ssion and approval of



initiative petitions and ballot position assignnents for
constitutional anmendnments."” Fla. Adm n. Wekly, Vol. 31,
No. 47, Nov. 23, 2005, pp. 4308 - 4312.

6. The Departnent received no comments or objections from
the public or fromthe Florida Legislature’ s Joint
Admi ni strative Procedures Conmittee during the rul emaki ng
process for Florida Admnistrative Code Rule 1S-2.0009.

7. The specific authority for Florida Adm nistrative Code
Rule 1S-2.009 is identified in the Florida Adm ni strative Code
as Sections 20.10(3), 97.012(1), 100.371(3), (7), and
101.161(2), Florida Statutes. The law inplenented is identified
as Sections 100.371 and 101. 161, Florida Statutes.

8. As noted above, the anendments to Florida
Adm ni strative Code Rule 1S-2.009 were enacted to inpl enent
Chapt er 2005-278, Laws of Florida, which was effective
January 1, 2006. This law revised the procedures by which
constitutional amendnments by initiative are placed on the ball ot
and included amendnents to Section 100.371, Florida Statutes.
Pertinent to this proceeding, one of the anendnents del eted
former Section 100.371(2), Florida Statutes (2005), and
re-nunbered fornmer Section 100.371(3), Florida Statutes (2005),
as Section 100.371(2), Florida Statutes (2006). No changes were
made to the text of the newy re-nunbered Section 100.371(2),

Fl ori da St at ut es.



9. Section 100.371(2), Florida Statutes, provides in
pertinent part that "[t]he Secretary of State shall adopt rules
pursuant to s. 120.54 prescribing the styl e and requirenents of
such form " This | anguage has been in Section 100.371, Florida
Statutes, since the statute’s inception in 1979. The only
substanti ve change occurred in 2002 when the current term
“adopt” replaced its predecessor term “pronulgate” in the
sent ence.

10. The anmendnents to Section 100.371, Florida Statutes,
in Chapter 2005-278, Laws of Florida, did not address bundling
of initiative petitions nor did the amendnents provide any
rul emaki ng authority to the Departnment regarding constitutiona
amendnent initiative petition forns other than that already
i ncluded in Section 100.371(2) and (7), Florida Statutes.

11. During the 2006 | egislative session, bills were
i ntroduced t hat woul d have anended Section 100. 371(2), Florida
Statutes, to include a provision that "[t] he form shall consi st
of a single card or sheet of paper unconnected with any ot her
card or sheet of paper and nust be circulated for signatures in
this context."

12. Pertinent to these proceedi ngs, the Senate Staff
Anal ysi s and Economi c I npact Statenent for Commttee Substitute
for one of the bills introduced during the 2006 | egislative

session, Senate Bill 720, contained the follow ng:



During the 2004 el ection cycle, nunmerous stories
appeared i n newspapers concerning fraud in the
petition process to place constitutional
anendnents on the ballot. Two petition gatherers
were arrested in Santa Rosa County for over

40 counts each of uttering a forged docunent.
Several other elections supervisors found
petitions signed with the nanmes of dead voters.

The Florida Departnent of Law Enforcenment (FDLE)

i ssued a press release in October of 2004
indicating that it had recei ved numerous
conplaints relating to voting irregularities, and
had initiated several investigations.
Specifically, the FDLE created regional elections
task forces to address the issue of voter fraud
in a statewi de manner. \While the FDLE did not
reveal details of the investigations, it noted
that the investigations focused on the follow ng
conduct: I n sonme cases, persons who believed
they were signing petitions [ater found out that
their signatures or possible forged signatures
were used to conplete a fraudul ent voter
registration. In other instances, it appears
that workers hired to obtain legitimte voter
registrations filled in the information on the
registration forns that should have been
conpleted by the registrants. On several

occasi ons, workers appear to have signed nmultiple
voter registrations thenselves using informtion
obtai ned during the registration drive. In nmany
of the situations conplai ned about, the workers
were being paid on the basis of each registration
formsubmtted.

(Footnotes omtted.) Simlar |anguage was contained in the
House of Representatives Staff Analysis for Conmmittee
Substitute for the other bills, CS/HB 773.

13. On April 19, 2006, the Senate Judiciary Conmmittee
voted unfavorably on the passage of Senate Bill 720, and the

bill never made it to the Senate fl oor for consideration.



CS/HB 773 was placed on the House Cal endar on April 11, 2006,
but it died on the House Cal endar on May 5, 2006.

14. No legislation providing that “[t]he form[of an
initiative petition] shall consist of a single card or sheet of
paper unconnected with any other card or sheet of paper and nust
be circulated for signatures in this context” was enacted into
| aw during the 2006 Legislative session or in any subsequent
session of the Legislature.

15. Since the 2006 regul ar |egislative session, the
Florida Legislature has net in regular session and in four
speci al sessions in 2007. |In 2007, the Legislature nade several
amendnents to Section 100.371, Florida Statutes, but no
anmendnments to Section 100.371(2), Florida Statutes, were
enacted. See Ch. 2007-30, § 25, at 19-21, Laws of Fla

16. Florida Adm nistrative Code Rule 1S-2.009 was anended
on Cctober 15, 2007, but Florida Adm nistrative Code Rule 1S-
2.009(8) remai ned unchanged. The Departnent received no
comments or objections fromthe public or the Florida
Legi slature’s Joint Administrative Procedures Conmittee during
the rul emaki ng process for Florida Admnistrative Code Rule 1S

2.009 when it was anended on COctober 15, 2007.



Definitions

17. The following terns have the definitions as stated:
a. Bundle: "A group of things fastened together for

conveni ent handling.” MerriamWbster Online Dictionary.

"Several objects or a quantity of material gathered or bound

together." Random House Wbster’'s College Dictionary (2d ed.

1999) .

b. Attached: "Joined, connected, bound." Random House

Webster’s College Dictionary (2d ed. 1999).

c. Style: "A particular manner or technique by which

sonething is done, created, or perfornmed.” MerriamWbster

Online Dictionary. "A particular type or sort, with reference

to form appearance, or character."; "To design or arrange in
accordance with a given or new style.”; "To bring into

conformty with a specific style.” Random House Wbster’s

Col l ege Dictionary (2d ed. 1999).

d. Requirenent: "Sonmething required.” Merriam Wbster

Online Dictionary. "Something required.”; "Arequirenment is

sone quality or performance demanded of a person in accordance

with certain fixed regulations.” Random House Wbster’s Coll ege

Dictionary (2d ed. 1999).

Substanti al effect of rule on FDF

18. In a letter hand-delivered on October 31, 2006, M.

Ben Wl cox, Chairnman of Floridians for Fair Elections, submtted



to the Departnent four initiative petitions concerning

| egi sl ative and congressional district boundaries for approval
as to format. M. WIlcox stated in the letter that Floridians
for Fair Elections intended "to bundle these proposals as a
package for gathering signatures.”

19. In a letter dated Novenber 2, 2006, the Departnent
informed M. WIlcox that the four petition forns did not neet
the format requirenents of Florida Adm nistrative Code Rule 1S
2.009 and the Form DS-DE 19 incorporated into the rule. The
Departnment's letter also stated that the rule "provides that no
initiative petition formcirculated for signature may be bundl ed
with or attached to any other petition form"

20. In a letter hand-delivered to the Departnent on
August 7, 2007, Barry Richard, on behalf of Floridians for Fair
El ections, submtted four constitutional amendnent initiative
petition forns concerning | egislative and congressional district
boundaries. The letter stated:

The box in the upper |eft-hand corner for insertion of
the voter’s identifying information will be carbon

treated so that the voter only has to fill it out one
time for all four petitions. However, the signatures
w Il not copy fromone formto another and each

signature line can be seen only by lifting the
precedi ng page. This has been done to avoid the fraud
potential that was inherent in the bundled forns used
in the past and now prohibited by your rules.

21. On behalf of Floridians for Fair Elections, M.

Ri chard sought the Departnent's approval to use NCR paper to

10



print and circulate the proposed initiative petitions. The
petitions were not attached to one another. Rather, they were
presented as separate pages with three hol es punched, to be
placed in a | oose-leaf, three-ring binder notebook for
signature. The |oose-|eaf notebook design would permt the
elector to fill-in identifying information on the top petition,
and that information would be transferred by carbon to the
petitions underneath the top petition. The signature |ine was
not carbon treated and no signature could be transferred to any
of the petitions underneath. The top petition would be shorter
in length than the other three petitions; however, the signature
line on the other three petition forns was not visible wthout
lifting the preceding petition form The elector would be able
to review the text of the petition by lifting the preceding
petition form

22. In an e-mail dated August 14, 2007, the Departnent
informed M. Richard that the information he orally provided the
Depart ment regarding the nmanner in which the petitions would be
presented to the voters, that is, fastened in a three ring
bi nder, would fall within the rule s prohibition against being
"bundl ed with or attached to any other petition form"

23. In a letter dated Septenber 17, 2007, M. Richard
submtted to the Departnent on behalf of Floridians for Fair

El ections two constitutional anmendnent initiative petition forns

11



relating to |l egislative and congressional redistricting.
Not hi ng was stated about bundling these petitions and each was
on regular, letter-sized paper.

24. In a letter dated Septenber 19, 2007, hand-delivered
to Departnent on Septenber 20, 2007, Floridians for Fair
El ections notified the Departnent that it had changed its nane
to FairDistrictsFlorida.org. The Departnent acknow edged the
nane change in a |letter dated Septenber 24, 2007.

25. In an e-nail dated Septenber 25, 2007, FDF re-
submtted the two petition forns to correct format m stakes on
the petitions that M. Richard had presented on behalf of FDF' s
predecessor, Floridians for Fair Elections. After naking
further corrections, FDF re-submtted for approval the two
initiative petitions via e-mail on Septenber 27, 2007.

26. In letters dated Septenber 28, 2007, the Departnent
notified FDF that the format of its two initiative petitions was
approved and that they had been assigned serial nunbers 07-15
and 07-16. (A scrivener’s error exists on Petition 07-15 -- the
"Dat e Approved” at the bottom of the form shoul d read "9/28/07,"
not "7/28/07.").

CONCLUSI ONS OF LAW

27. The Division of Admnistrative Hearings has

jurisdiction over the subject matter of this proceedi ng and of

12



the parties thereto pursuant to Sections 120.56, 120.569, and
120.57(1), Florida Statutes (2007).
St andi ng

28. Section 120.56(3)(a), Florida Statutes, provides that
any "substantially affected person may seek an adm nistrative
determ nation of the invalidity of an existing rule at any tine
during the existence of the rule.” The facts to which the
parties have stipulated are sufficient to establish that the FDF
has been substantially affected by Florida Adm nistrative Code
Rul e 1S-2.009(8), and it, therefore, has standing to chall enge
this rule.

Validity/invalidity of Florida Adm nistrative Code Rule 1S-
2. 009(8)

29. FDF challenges the validity of Florida Adm nistrative

Code Rule 1S-2.009(8) on the grounds that it constitutes an
invalid exercise of delegated |egislative authority pursuant to
Section 120.52(8)(b), (c), and (e), Florida Statutes, which
provi des:

8) "lInvalid exercise of del egated

| egi slative authority" means action which
goes beyond the powers, functions, and
duties delegated by the Legislature. A
proposed or existing rule is an invalid
exerci se of delegated |egislative authority
if any one of the follow ng applies:

* * *

13



(b) The agency has exceeded its grant of
rul emaki ng authority, citation to which is
required by s. 120.54(3)(a)l.;

(c) The rule enlarges, nodifies, or
contravenes the specific provisions of |aw
i npl emented, citation to which is required
by s. 120.54(3)(a)1l.;

* * %

(e) The rule is arbitrary or capricious. A
rule is arbitrary if it is not supported by

| ogic or the necessary facts; arule is
capricious if it is adopted w thout thought
or reason or is irrational[.]

* * *

A grant of rulemaking authority is necessary
but not sufficient to allow an agency to
adopt a rule; a specific lawto be

i npl enented is also required. An agency may
adopt only rules that inplenent or interpret
the specific powers and duties granted by
the enabling statute. No agency shall have
authority to adopt a rule only because it is
reasonably related to the purpose of the
enabling legislation and is not arbitrary
and capricious or is wthin the agency's

cl ass of powers and duties, nor shall an
agency have the authority to inpl enent
statutory provisions setting forth genera

| egislative intent or policy. Statutory

| anguage granting rul enmaki ng aut hority or
general |y describing the powers and

functi ons of an agency shall be construed to
extend no further than inplenmenting or
interpreting the specific powers and duties
conferred by the sane statute.

See also § 120.536(1), Florida Statutes.
30. For purposes of this challenge to an existing rule,

FDF has the burden of proving by a preponderance of the evidence

14



that the rule is invalid. 8§ 120.56(3)(a), Fla. Stat. The
preponder ance of the evidence standard requires proof by "the

greater weight of the evidence," Black's Law D ctionary 1201

(7th ed. 1999), or evidence that "nore likely than not" tends to

prove a certain proposition. See Goss v. Lyons, 763 So. 2d

276, 280 n.1 (Fla. 2000)(relying on Anerican Tobacco Co. v.

State, 697 So. 2d 1249, 1254 (Fla. 4th DCA 1997) quoting

Bourjaily v. United States, 483 U S. 171, 175 (1987)).

31. Florida Adm nistrative Code Rule 1S-2.009 provides in
its entirety as foll ows:

1S-2.009 Constitutional Amendnent by
Initiative Petition.

(1) Subm ssion of Initiative Petition. Any
proposed initiative amendnent to the State
Constitution to be placed on the ball ot

shall be submitted by the sponsoring
political commttee to the Division of

El ections for approval as to format prior to
circulation of the proposed initiative
anmendnent. Such subm ssi on shall be in
writing and shall include a copy or a
facsimle of the proposed formto be
circulated. No initiative petition formfor
signatures may be circul ated unl ess approved
by the Division of Elections.

(2) Requirenments and Approval of Initiative
Petition Form The Division shall review
the initiative petition formsolely for
sufficiency of the format and shall render a
deci sion within seven (7) days foll ow ng
receipt. The Division shall not reviewthe
petition formfor |egal sufficiency. The
format of the petition formis deened
sufficient only if the petition form

15



(a) Is printed on separate cards or

i ndi vi dual sheets of paper. The m ni num
size of such forns shall be 3 inches by 5

i nches and the maxi mum shall be 8 1/2 inches
by 11 i nches.

(b) 1Is clearly and conspicuously entitled
at the top of the form"Constitutional
Amendnent Petition Form"

(c) Includes adequate space for the voter's
name, residential street address, city,
county, voter registration nunber, date of
birth, signature, and date of signature.

(d) Contains the ballot title that shal
not exceed 15 words and the ball ot summary
of the proposed anendnment or other public
nmeasure that shall not exceed 75 words in
| ength as prescribed in subsection (4).

(e) Conspicuously contains in the follow ng
order:

1. The ballot title;
2. The ballot sunmmary;

3. The article and section being created or
anended; and

4. The full text of the amendnent being
proposed. If the text nust be printed on
both sides of the form it shall be clearly
indicated that the text is continued or
begi ns on the other side.

(f) Contains space for only one voter's
signature to be |located below the full text
of the anendnent being proposed. The
Division will not approve petition forns
providing for nultiple signatures per page.

(g) Is marked, in accordance with

Section 106.143, F.S., governing politica
disclaimers, with "paid politica
advertisenent” or contains the abbreviation

16



"pd. pol. adv." and identifies the nane of
the sponsoring political conmttee, and the
name of the entity paying for the
advertisenment if different fromthe nane of
the sponsoring political conmttee.

(h) Contains space, in accordance with
Section 106.19(3), F.S., for the nanme and
address of a paid petition circulator, in
the event the petition formis gathered by a
paid petition circul ator.

(3) Sanple Petition Form The format of an
initiative petition submtted for review and
approval by the Division of Elections shal
be substantially in accordance with Form DS-
DE 19 (ef fective 10-15-07), entitled
"Constitutional Amendnent Petition Form"
Form DS-DE 19 is hereby incorporated by
reference and is available fromthe Division
of El ections, Room 316, R A Gay Buil ding,
500 South Bronough Street, Tall ahassee,

Fl orida 32399- 0250, (850)245-6500, or by
downl oad fromthe Division of Elections

rul es webpage at:
http://election.dos.state.fl.us

(4) Word Count. The follow ng provisions
apply to determine the word count for a
ballot title and sumary:

(a) Hyphenated conpound words count as two
or nore words.

(b) An anpersand or a plus or mnus sign
shall count as one word.

(c) Punctuation such as conmas, peri ods,
hyphens, question marks, parentheses,

guot ati on marks or excl amati on points does
not affect the word count.

(d) Each word joined by a forward or back

sl ash to another word counts separately as a
wor d.

17



(e) Each part of a date counts as one word.
Exanpl e: January 1, 2025 shall count as
t hree words.

(f) Each word in a nane is individually
counted. Exanple: George Washington shal
count as two words.

(g) Each whol e nunber shall count as a
wor d.

(h) Spaces do not affect the word count.

(5) Additional Information or Materials.

O her than providing information or a nethod
by which the petition formmy be returned
by mail to the sponsoring commttee, no

addi tional information or materials that
support the proposed anmendnent shall be
printed directly on the form

(6) Assignnent of a Serial Number. The

Di vision shall assign a serial nunber to
each approved petition form The seri al
nunber shall begin with the last two digits
of the cal endar year in which the petition
formis approved foll owed by a nunber in
nunerical sequence. For exanple, the first
petition formapproved in 2006 is assigned
the serial nunber 06-1. The serial nunber
assigned nmust be printed in the |ower right
hand corner of the petition form

(7) Changes. Any change to a previously
approved petition formshall be submtted to
the Division of Elections for review. No
person or entity other than the sponsoring
political committee of the previously
approved petition formcan submt a change
or changes to the previously approved
petition form The Division of Elections
must approve any material change to a
previously approved petition form A

mat eri al change constitutes a change in the
wor di ng of the text of the proposed
amendnent, the ballot title, or ballot
summary, or a change in punctuation or

18



| ayout, or a change in the name of the
sponsoring political commttee. A

transl ation into another | anguage does not
constitute a material change to an
initiative petition form Any materi al
change subm tted for approval to a

previ ously approved initiative petition
constitutes a request for approval of a new
petition formand shall be assigned a
different serial nunber upon approval by the
Di vi sion of Elections.

(8) Bundling. No initiative petition form
circulated for signature nay be bundled with
or attached to any other petition form

(9) Reproduction. Petition fornms nmay be
reproduced i n newspapers, nagazi nes, and
other forms of printed nass nedia or nade
avai |l abl e through the internet for downl oad
printing, provided such forns are reproduced
in the same format as approved by the
Division. The petition forns may be
included within a | arger advertisenent,
provided the forns are clearly defined by a
solid or broken line border.

(10) Subm ssion of Signed Petition Forns.
Al'l signed petition forns shall be returned
to the sponsoring political conmttee. Only
t he sponsoring political conmttee shal
submt the signed petition forns to the
Supervi sors of Elections for verification of
signatures in accordance with Rule 1S-
2.0091, F.AC

(11) Effect on Previously Approved Petition
Form Any petition form approved by the
Division of Elections prior to the effective
date of this rule may continue to be used
and circul ated for signature gathering

unl ess a material change to the previously
approved petition form has been approved by
the Division of Elections or until the
sponsoring political conmttee notifies the
Di vision of Elections that the conmttee is
no | onger seeking to obtain ballot position,

19



or the registration of the sponsoring
political commttee has been revoked in
accordance wth Rule 1S-2.021, F. A C

AUTHORI TY: Specific Authority 20.10(3),
97.012(1), 100.371(3), (7), 101.161(2)
Fl ori da Stat utes.

Law I npl enented 100. 371, 101. 161 FS.
A. Validity of Florida Adm nistrative Code Rule 1S-

2.009(8) pursuant to Section 120.52(8)(b), Florida
Statutes, and Section 120.52(8)(c), Florida Statutes

32. If an agency exceeds "its grant of rul emaking
authority” in adopting a rule, the rule constitutes an invalid
exerci se of delegated |legislative authority pursuant to
Section 120.52(8)(b), Florida Statutes. Likewse, if a rule
"“enl arges, nodifies, or contravenes the specific provisions of
law i npl enented, " the rule constitutes an invalid exercise of
del egated | egi sl ative authority pursuant to
Section 120.52(8)(c), Florida Statutes.

33. The Legislature has explicated the limtations on the
extent of an agency's authority to adopt rules in the "flush
| eft" paragraph in Section 120.52(8) and in Section 120.536(1),
Fl orida Statutes, which require not only that an agency adopting
a rule have a grant of rulemaking authority but also that the
rul emaki ng authority granted by statute extend no further than
the inplenentation or interpretation of "the specific powers and

duties granted by the sanme statute.”
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34. In interpreting the provisions of the "flush left"
par agr aph of Section 120.52(8) and in Section 120.536(1),
Florida Statutes, the First District Court of Appeal observed in

Sout hwest Fl ori da Wat er Managenent District v. Save the Manatee

Club, Inc., et al., 773 So. 2d 594, 599 (Fla. 1st DCA 2000),

t hat

[t] he new | aw gi ves the agencies authority
to "inplement or interpret" specific powers
and duties contained in the enabling
statute. A rule that is used to inplenent
or carry out a directive will necessarily
contain | anguage nore detail ed than that
used in the directive itself. Likew se, the
use of the term"interpret"” suggests that a
rule wll be nore detailed than the
applicable enabling statute. There would be
no need for interpretation if all details
were contained in the statute itself.

It follows that the authority for an
adm nistrative rule is not a matter of
degree. The question is whether the statute
contains a specific grant of legislative
authority for the rule, not whether the
grant of authority is specific enough.

Ei t her the enabling statute authorizes the
rule at issue or it does not.

35. The court in Board of Trustees of the |nternal

| nprovenent Trust Fund v. Day Cruise Ass'n, 794 So. 2d 696, 701

(Fla. 1st DCA 2001), observed that the question of an agency's
exceeding its grant of rul emaking authority and the question of
a rule enlarging or nodifying the specific provisions of |aw
i nmpl emented are interrelated but present two different issues

for consideration in determ ning whether a rule is an invalid
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exerci se of delegated |legislative authority pursuant to
Section 120.52(8)(b) and Section 120.52(8)(c), Florida Statutes.
In this case, however, the two questions are inextricably
intertw ned and can better be addressed if exam ned together.

36. As noted in the closing paragraph of Florida
Adm ni strative Code Rule 1S-2.009, the Departnent identified
several statutory bases for its authority to adopt Florida
Adm ni strative Code Rule 1S-2.009: Sections 20.10(3);
97.012(1); 100.371(3)(renunbered as Section 100.371(2)) and (7);
and 101.161(2), Florida Statutes.

37. The first two statutory sections are general grants of
rul emaki ng authority. Section 20.10(3), Florida Statutes,
aut hori zes the Departnent of State to adopt rules to "adm nister
the provisions of |law conferring duties upon the departnent.”
Section 97.012(1), Florida Statutes, confers on the Secretary of
State the responsibility to "[o] btain and maintain uniformty in
the interpretation and i nplenmentation of the election laws.” In
order to carry out this responsibility, the Departnment of State
is authorized in Section 97.012(1), Florida Statutes, to "adopt
by rule uniformstandards for the proper and equitable
interpretation and inplenentation of the requirenments of
chapters 97-102 and chapter 105 of the El ection Code."

38. Under the limtations inposed in the "flush left"

paragraph in Section 120.52(8), Florida Statutes, the general
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grants of rul emaking authority are not sufficient of thenselves
to confer on the Departnent the authority to adopt Florida
Adm ni strative Code Rule 1S-2.009(8); a "specific law to be
i mpl emented” is also required. 1In the final paragraph of
Florida Adm nistrative Code Rule 1S-2.009, the Departnent cites
Sections 100.371 and 101.161, Florida Statutes, as the specific
| aws inpl enented by the rule.

39. Section 100.371, Florida Statutes, provides:

1) Constitutional anmendnents proposed by
initiative shall be placed on the ballot for
t he general election, provided the
initiative petition has been filed with the
Secretary of State no later than February 1
of the year the general election is held. A
petition shall be deenmed to be filed with
the Secretary of State upon the date the
secretary determnes that valid and verified
petition forns have been signed by the
constitutionally required nunmber and

di stribution of electors under this code,
subject to the right of revocati on
established in this section.

(2) The sponsor of an initiative anmendnent
shall, prior to obtaining any signatures,
register as a political commttee pursuant
to s. 106.03 and submt the text of the
proposed anendnent to the Secretary of
State, with the formon which the signatures
will be affixed, and shall obtain the
approval of the Secretary of State of such
form The Secretary of State shall adopt
rul es pursuant to s. 120.54 prescribing the
style and requirenments of such form Upon
filing wth the Secretary of State, the text
of the proposed anmendnent and all forns
filed in connection with this section nust,
upon request, be rmade available in
alternative formats.
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(3) Each signature shall be dated when nade
and shall be valid for a period of 4 years
foll owi ng such date, provided all other
requirenents of law are net. The sponsor
shall submt signed and dated forns to the
appropriate supervisor of elections for
verification as to the nunber of registered
el ectors whose valid signatures appear
thereon. The supervisor shall pronptly
verify the signatures within 30 days of
recei pt of the petition forns and paynent of
the fee required by s. 99.097. The
supervi sor shall pronptly record in the
statew de voter registration system in the
manner prescribed by the Secretary of State,
the date each formis received by the
supervi sor, and the date the signature on
the formis verified as valid. The
supervisor may verify that the signature on
a formis valid only if:

(a) The formcontains the original
signature of the purported el ector.

(b) The purported el ector has accurately
recorded on the formthe date on which he or
she signed the form

(c) The formaccurately sets forth the
purported el ector's nane, street address,
county, and voter registration nunber or
date of birth.

(d) The purported elector is, at the tine
he or she signs the form a duly qualified
and registered elector authorized to vote in
the county in which his or her signature is
subm tt ed.

The supervisor shall retain the signature
fornms for at |east 1 year follow ng the

el ection in which the issue appeared on the
ball ot or until the D vision of Elections
notifies the supervisors of elections that
the conmittee which circulated the petition
is no | onger seeking to obtain ball ot

posi tion.
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(4) The Secretary of State shall determ ne
fromthe signatures verified by the
supervisors of elections and recorded in the
statew de voter registration systemthe
total nunber of verified valid signatures
and the distribution of such signatures by
congressional districts. Upon a

determ nation that the requisite nunber and
distribution of valid signatures have been
obt ai ned, the secretary shall issue a
certificate of ballot position for that
proposed anmendnent and shall assign a

desi gnati ng nunber pursuant to s. 101. 161.

(5)(a) Wthin 45 days after receipt of a
proposed revision or amendnent to the State
Constitution by initiative petition fromthe
Secretary of State, the Financial I|npact
Estimati ng Conference shall conplete an

anal ysis and financial inpact statenent to
be placed on the ballot of the estinated

i ncrease or decrease in any revenues or
costs to state or |ocal governnents
resulting fromthe proposed initiative. The
Fi nanci al | npact Estimating Conference shal
submt the financial inpact statenment to the
Attorney General and Secretary of State.

(b) The Financial |npact Estimating

Conf erence shall provide an opportunity for
any proponents or opponents of the
initiative to submt information and may
solicit information or analysis from any
other entities or agencies, including the
Office of Econom c and Denographi ¢ Research.

(c) Al neetings of the Financial Inpact
Estimati ng Conference shall be open to the
public. The President of the Senate and the
Speaker of the House of Representatives,
jointly, shall be the sole judge for the
interpretation, inplenentation, and
enforcenment of this subsection

1. The Financial I|npact Estimting

Conference is established to review,
anal yze, and estimate the financial inpact
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of anmendnents to or revisions of the State
Constitution proposed by initiative. The

Fi nanci al | npact Estimating Conference shall
consi st of four principals: one person from
the Executive Ofice of the Governor; the
coordi nator of the Ofice of Econom c and
Denogr aphi ¢ Research, or his or her

desi gnee; one person fromthe professiona
staff of the Senate; and one person fromthe
prof essi onal staff of the House of
Representatives. Each principal shall have
appropriate fiscal expertise in the subject
matter of the initiative. A Financial

| npact Estimating Conference may be
appointed for each initiative.

2. Principals of the Financial Inpact

Esti mati ng Conference shall reach a
consensus or mmjority concurrence on a clear
and unanbi guous fi nancial inpact statenent,
no nore than 75 words in length, and

i mredi ately submt the statenment to the
Attorney General. Nothing in this
subsection prohi bits the Financial |npact
Estimati ng Conference fromsetting forth a
range of potential inpacts in the financial
i npact statenent. Any financial inpact
statenment that a court finds not to be in
accordance with this section shall be
remanded solely to the Financial Inpact
Estimati ng Conference for redrafting. The
Fi nanci al | npact Estinmating Conference shall
redraft the financial inpact statenent

wi thin 15 days.

3. |If the nenbers of the Financial I|npact
Esti mati ng Conference are unable to agree on
the statenment required by this subsection
or if the Suprene Court has rejected the
initial subm ssion by the Financial |npact
Esti mati ng Conference and no redraft has
been approved by the Suprenme Court by 5 p.m
on the 75th day before the el ection, the
foll ow ng statenent shall appear on the
bal | ot pursuant to s. 101.161(1): "The
financial inmpact of this neasure, if any,
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cannot be reasonably deternmined at this
tinme."

(d) The financial inpact statenent nust be
separately contained and be set forth after
the ballot summary as required in

s. 101.161(1).

(e)1. Any financial inpact statenent that
the Suprenme Court finds not to be in
accordance with this subsection shall be
remanded solely to the Financial Inpact
Estimati ng Conference for redrafting,

provi ded the court's advisory opinionis
rendered at |east 75 days before the

el ection at which the question of ratifying
the anmendnment will be presented. The

Fi nanci al | npact Estimating Conference shall
prepare and adopt a revised financial inpact
statement no later than 5 p.m on the 15th
day after the date of the court's opinion.

2. If, by 5 p.m on the 75th day before the
el ection, the Suprene Court has not issued
an advisory opinion on the initial financial
i npact statenent prepared by the Financia

| npact Estimating Conference for an
initiative amendnment that otherw se neets
the | egal requirenents for ballot placenent,
the financial inpact statenent shall be
deened approved for placenment on the ballot.

3. In addition to the financial inpact
statenent required by this subsection, the
Fi nanci al | npact Estimating Conference shall
draft an initiative financial information
statenent. The initiative financial
information statenment should describe in
greater detail than the financial inpact
statenent any projected i ncrease or decrease
in revenues or costs that the state or |oca
governnments would |ikely experience if the
bal | ot nmeasure were approved. |If
appropriate, the initiative financial

i nformati on statenent may include both
estimated dollar anmounts and a description
pl aci ng the estimated dollar anobunts into

27



context. The initiative financial
informati on statenment nust include both a
summary of not nore than 500 words and
additional detailed information that

i ncl udes the assunptions that were nade to
devel op the financial inpacts, workpapers,
and any other information deened rel evant by
t he Financial |npact Estinmating Conference.

4. The Departnment of State shall have
printed, and shall furnish to each
supervi sor of elections, a copy of the
summary fromthe initiative financial
information statenents. The supervisors
shall have the sunmary fromthe initiative
financial information statenents avail abl e
at each polling place and at the main office
of the supervisor of elections upon request.

5. The Secretary of State and the Ofice of
Econom ¢ and Denographi ¢ Research shall make
avai l able on the Internet each initiative
financial information statenent in its
entirety. In addition, each supervisor of
el ecti ons whose office has a website shal
post the summary from each initiative
financial information statenment on the
website. Each supervisor shall include the
| nt ernet addresses for the information
statenments on the Secretary of State's and
the O fice of Econom c and Denographic
Research's websites in the publication or
mailing required by s. 101. 20.

(6)(a) An elector's signature on a petition
formmay be revoked wthin 150 days of the
date on which he or she signed the petition
formby submtting to the appropriate
supervi sor of elections a signed petition-
revocation formadopted by rule for this
purpose by the division.

(b) The petition-revocation formand the
manner in which signatures are obtained,
submtted, and verified shall be subject to
t he sane rel evant requirenments and
timeframes as the correspondi ng petition
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form and processes under this code and shal
be approved by the Secretary of State before
any signature on a petition-revocation form
i s obtained.

(c) Supervisors of elections shall provide
petition-revocation forns to the public at
all main and branch offices.

(d) The petition-revocation formshall be
filed with the supervisor of elections by
February 1 precedi ng the next genera
election or, if the initiative anmendnent is
not certified for ballot position in that

el ection, by February 1 precedi ng the next
successi ve general election. The supervisor
of elections shall pronptly verify the
signature on the petition-revocation form
and process such revocation upon paynent, in
advance, of a fee of 10 cents or the actual
cost of verifying such signature, whichever
is less. The supervisor shall pronptly
record each valid and verified petition-
revocation formin the statew de voter

regi stration systemin the manner prescribed
by the Secretary of State.

(7) The Departnent of State nmay adopt rules
in accordance with s. 120.54 to carry out
t he provisions of subsections (1)-(6).

(8) No provision of this code shall be
deened to prohibit a private person
exercising lawful control over privately
owned property, including property held open
to the public for the purposes of a
commercial enterprise, fromexcluding from
such property persons seeking to engage in
activity supporting or opposing initiative
amendnent s.

40. Section 101.161, Florida Statutes, governs the

subm ssion of a "constitutional anmendnment or other public
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neasure . . . to the vote of the people” in an election or
ref erendum

41. In addition to the general grants of rul emaking
authority in Sections 20.10(3) and 97.012(1), Florida Statutes,
t he Departnent cites Section 100.371(2) and (7), Florida
Statutes, quoted above, as specific authority for the adoption
of Florida Adm nistrative Code Rule 1S-2.009. The grant of
rul emaki ng authority in Section 100.371(2), Florida Statutes,
limts the Departnent's rul emaki ng authority to rules
"prescribing the style and requirenments” of constitutional
amendnent initiative petition forns. The grant of rul emaking
authority in Section 100.371(7), Florida Statutes, limts the
Departnent's authority to adopt rules to inplenenting the powers
and duties set forth in Section 100.371(1) through (6), Florida
St atutes, which govern the contents of constitutional anmendnent
initiative petition forns; the requirenent that such fornms be
submitted to the Secretary of State for approval; the
requi rement that such fornms be submitted to the various
supervi sors of elections for verification of signatures; the
requi renment that a financial inpact statenment be prepared for
inclusion on the ballot, the requirenment that such forns be
filed with the Secretary of State; and the right to revocation

and requirenents for revocation petition forns.
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42. Finally, Section 101.161(2), Florida Statutes, is
cited by the Departnent as specific authority for its adoption
of Florida Adm nistrative Code Rule 1S-2.009. That statute
grants to the Departnment of State the authority to adopt rules
relating specifically to the approval by the Secretary of State
of the substance and ballot title of a constitutional anmendnent
proposed by initiative and to the assignnent of a designating
nunber for each proposed anendnent, as follows:

The substance and ballot title of a
constitutional anmendment proposed by
initiative shall be prepared by the sponsor
and approved by the Secretary of State in
accordance with rul es adopted pursuant to
s. 120.54. The Departnent of State shal
gi ve each proposed constitutional anmendnment
a designating nunber for conveni ent
reference. This nunber designation shal
appear on the ballot. Designating nunbers
shall be assigned in the order of filing or
certification and in accordance with rules
adopted by the Departnent of State. The
Departnment of State shall furnish the

desi gnati ng nunber, the ballot title, and

t he substance of each anendnent to the
supervi sor of elections of each county in
whi ch such amendnment is to be voted on

§ 101.161(2), Fla. Stat.

43. The "anti - bundling" provision of Florida
Adm ni strative Code Rule 1S-2.009(8) prescribes the manner in
whi ch constitutional anmendnent initiative petitions which have
been approved by the Secretary of State may be presented to the

public for signature. The nost specific grant of rul emaking
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authority cited by the Departnment is in Section 100.371(2),
Florida Statutes, which requires the Departnent to adopt rules
governing the "style and requirenents” for initiative petition
forms. This provision does not, under any reasonable
interpretation, enconpass the authority to adopt a rule
prescribing the manner in which approved constitutional
anendnent initiative petitions can be presented to the public
for signature.

44, Section 100.371(7), Florida Statutes, is also a
relatively specific grant of rul emaking authority for the
Departnent to adopt rules inplenmenting and interpreting the
provi sions of Section 100.371(1) through (6), Florida Statutes
Not hing in those statutory subsections, however, gives the
Departnment the power or duty to prescribe the manner in which
approved constitutional anmendnent initiative petitions can be
presented to the public for signature.

45. The grant of rul emaking authority in
Section 101.161(2), Florida Statutes, limts the Department to
adopting rul es governing the "subm ssion and approval” of the
substance and ballot title of constitutional anendnent
initiative petitions and to the assignnent of designating
nunbers; there is nothing in Section 101. 161, Florida Statutes,
that grants the Departnment the specific power or duty to

prescri be the manner in which approved constitutional anmendnent
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initiative petitions can be submtted to the public for
si gnature.?®

46. Finally, nothing in Section 100.371, Florida Statutes,
or in Section 101.161, Florida Statutes, supports the use of the
general grants of rulemaking authority in Sections 20.10(3) and
97.012(1), Florida Statutes, to adopt limtations on the manner
i n which approved constitutional amendnent initiative petitions
can be submtted to the public for signature.

47. For these reasons, FDF has net its burden of proving
by a preponderance of the evidence that Florida Adm nistrative
Code Rule 1S-2.009(8) is an invalid exercise of del egated
| egislative authority. |t exceeds the rul emaking authority
granted to the Departnment in Sections 20.10(3), 97.012(1),

100. 371(2) and (7), and 101.161(2), Florida Statutes, as

prohi bited by Section 120.52(8)(b), Florida Statutes, and it

enl arges and nodi fies the provisions of Sections 100. 371 and
101. 161, Florida Statutes, the specific provisions of |aw

i npl enented by Florida Administrative Code Rule 1S-2.009,
nei t her of which nmention the manner in which an approved
constitutional amendnent initiative petition can be presented to
the public for signature, as prohibited by Section 120.52(8)(c),

Fl ori da St at ut es.
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B. Validity of Florida Adnmi ni strative Code Rule 1S-
2.009(8) pursuant to Section 120.52(8)(e), Florida
Statutes

48. A rule is invalid pursuant to Section 120.52(8)(e),
Florida Statutes, if it is arbitrary, defined as "not supported
by | ogic or the necessary facts" or capricious, defined as
"adopted wi thout thought or reason.™

49. The FDF has failed to neet its burden of proving by a
preponderance of the evidence that Florida Adm nistrative Code
Rule 1S-2.009(8) is arbitrary or capricious. In adopting
Florida Admi nistrative Code Rule 1S-2.009(8), the Departnent
coul d have been addressing the concerns regarding fraud in the
constitutional amendnment initiative petition process addressed
in the 2006 staff analysis for Conmttee Substitute Bill 720. A
[imtation on the manner in which constitutional anmendnent
initiative petitions can be presented to the public for
signature is logically related to the elimnation of fraud
because it would require a person signing a constitutional
anmendnment initiative petition to conplete the personal
information required by Florida Adm nistrative Code Rule 1S
2.009(2)(c) for each petition, thereby alerting the public that
two or nore petitions were being presented for signature.

50. Wiile the goal of the Departnent in adopting Florida
Adm ni strative Code Rule 1S-2.009(8) may be |audable, in the

absence of a |l aw specifically giving the Departnment the power to
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regul ate the manner in which constitutional amendnent initiative
petitions are presented to the public for signature, the

Depart nent does not have the authority to adopt a rule

prohi biting "bundling."

Attorneys fees and costs

51. Section 120.595, Florida Statutes, provides in

pertinent part:

(3) CHALLENGES TO EXI STI NG AGENCY RULES
PURSUANT TO SECTI ON 120.56(3).--1f the court
or admnistrative |aw judge declares a rule
or portion of a rule invalid pursuant to

s. 120.56(3), a judgnent or order shall be
rendered agai nst the agency for reasonable
costs and reasonable attorney's fees, unless
t he agency denonstrates that its actions
were substantially justified or special

ci rcunst ances exi st which woul d make the
award unjust. An agency's actions are
"substantially justified" if there was a
reasonabl e basis in law and fact at the tine
the actions were taken by the agency. |If

t he agency prevails in the proceedings, the
court or adm nistrative |aw judge shal

award reasonabl e costs and reasonabl e
attorney's fees against a party if the court
or administrative |aw judge determ nes that
a party participated in the proceedings for
an i nmproper purpose as defined by paragraph
(1)(e). No award of attorney's fees as
provided by this subsection shall exceed
$15, 000.

52. FDF is the prevailing party in this proceedi ng brought
pursuant to Section 120.56(3), Florida Statutes, and is,
therefore, entitled to an award of reasonable attorney's fees

and costs, not to exceed $15,000.00, if the Departnment is unable
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to prove "that its actions were substantially justified or
speci al circunstances exi st which woul d nmake the award unjust."
8§ 120.595(3), Fla. Stat. Accordingly, jurisdiction is retained
so that an evidentiary hearing nay be conducted to determne if
FDF is entitled to an award reasonable attorney's fees and costs
agai nst the Departnent and, if so, the anount that should be
awar ded.

CONCLUSI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is ORDERED

1. Florida Admnistrative Code Rule 1S 2.009(8) is an
invalid exercise of delegated |egislative authority pursuant to
Section 120.52(8)(b) and (c), Florida Statutes.

2. Jurisdiction is retained to determ ne whet her
FairDistrictsFlorida is entitled to an award of attorney's fees
and costs against the Departnment of State and, if so, the anount
of attorney's fees and costs to be awarded.

3. The parties shall file a joint status report with the
D vision of Adm nistrative Hearings on or before March 12, 2008,
in which they shall provide an estimate of the length of tine
necessary to conduct an evidentiary hearing on the entitlenent
to and anmount of attorney's fees and costs and several dates on

which the parties are available for hearing.
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DONE AND ORDERED t his 28th day of February, 2008, in

Tal | ahassee, Leon County, Flori da.

PATRICIA M HART

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed wwth the Cerk of the
Di vision of Adm nistrative Hearings
this 28th day of February, 2008.

ENDNOTES

1/ Al references to the Florida Statutes herein are to the 2007
edition unl ess otherw se indicat ed.

2/  FDF also alleged in the anended petition that the rule was
not supported by conpetent substantial evidence under Section
120.52(8)(f), Florida Statutes; however, the Petitioner wthdrew
this claimin the Pre-Hearing Stipulation.

3/ Consideration has been given to the stipulated facts that an
"anti-bundling" provision was included in proposed | egislation
submtted during the 2006 | egislative session but was not
enacted into law and that the Legislature nade significant
anendnents to Section 100.371, Florida Statutes, during the 2007
| egi sl ati ve session but that none of the anendnents prohibited
bundling. The parties urge that an inference be drawn, on the
one hand, that the Legislature did not want to prohibit the
"bundl i ng" of constitutional amendnent initiative petitions or,
on the other hand, that the Legislature approved the
Department's "anti-bundling"” rule and felt it unnecessary to
enact a statute prohibiting this practice. Because the
Legislature's failure to anmend Section 100. 371, Florida
Statutes, to include an "anti-bundling" provision is inherently
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anbi guous, any attribution of neaning to this failure would be
pure speculation. See Day Cruise, 794 So. 2d at 704, n. 8.
Such specul ati on woul d add nothing to the | egal analysis of the
validity of Florida Adm nistrative Code Rule 1S-2.009(8).
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NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Oder is
entitled to judicial review pursuant to Section 120.68, Florida
Statutes. Review proceedings are governed by the Florida Rules
of Appell ate Procedure. Such proceedi ngs are commenced by
filing the original Notice of Appeal with the agency clerk of
the Division of Adm nistrative Hearings and a copy, acconpani ed
by filing fees prescribed by law, with the District Court of
Appeal, First District, or with the District Court of Appeal in
the Appellate District where the party resides. The notice of
appeal nmust be filed within 30 days of rendition of the order to
be revi ewed.
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